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1. INTRODUCTION 
Planning the use of waterways requires in a very 
distinct way an integrated approach: Rivers are 
important bodies of the natural environment, with 
potentially valuable and sensitive aquatic and semi­
aquatic habitats and strong interlacing to terrestrial 
ones,  and in the same place part of the (freight) 
transportation system. In that function they are 
called waterway s ,  which usually have to be 
"corrected" to enable navigation (ch. II . ) .  
SEA seems to be a promising tool to better integrate 
environmental considerations in this field. The 
comparative study introduced herewith investigates 
two cases, where conflicts with the use of waterways 
had occurred; in the Californian case a SEA was 
performed as part of a cooperative planning process, 
in the German case a voluntary and rather advisory 
round-table approach without SEA more or Jess 
failed. Bath cases reveal the "attitudinal obstacles 1 " 
of decision-makers in the waterway field. The 
Califomia case shows how the grid of political, legal, 
administrative ,  environmental and financial 
constraints can be overcome as weil as the beneficiai 
effects of SEA (ch .  III . ) .  The research2 thus 
contributes to the area "political and procedural 
problems of SEA", in which gaps of knowledge were 
identified by the CEC3 . 
Problems have been arisen in Germany from the 
scope of application of the regular project-EIA: it 
c an be shawn, that Annex II of the Council 
Directive 85/337 /EEC is not sufficiently trans­
formed into the German ElA Act4, which became 
even clearer with the 97-Amendments and was 
clarified by a decision of the European Court of 
Justice. This will have implications for the scope 
of SEA application in Germany (ch. IV.) .  
II.  NAVIGATION, DREDGING AND 
CONSTRUCTION WORKS 
Navigation in rivers and in or into habors requires 
dredging of sediments because: 
• watercourses are usually not deep and wide 
enough to be navigable for increasing sizes of vessels 
(the new generation has drafts up to 16 rn), 
• structures already deepened represent a sink for 
sediments and further deepening therefore increases 
the need for dredging. 
Dredged material has to be disposed which most! y 
causes problems regarding quantity and quality. 
There is a strong pressure on the aquatic environment 
because disposing there is the !east expensive 
disposai option. Exclusively disposing dredged 
material in the San Francisco Bay with impacts on 
fisheries and assumed high environmental risks was 
the conflicting issue in San Francisco. The need for 
dredging, th us the amount of dredged material to be 
disposed, was nevertheless not fundamentally 
discussed. 
Besides dredging, many other construction works 
can affect, alter and harm aquatic and related 
habitats. The conflicts at the Elbe e.g. arise from the 
proposed and realized (re) construction of groins the 
purpose of which is to regulate flow and provide a 
depth of 1 ,60 rn during at !east 340 da ys per year. In 
the preponderant opinion those technical features 
will cause increased bottom erosion, lowering of 
surface and groundwater leve! and th us a degradation 
or destruction of the valuable floodplain habitats6 . 
At the same time the degree of beneficiai effects for 
navigation is doubted7 . The Federal Agency for 
Waterways on the other hand strongly takes the view 
that those construction works are legal (see 
ch. IV.2. 1 ) ,  necessary, beneficiai and will not have 
significant impacts8 . 
Another inherent controversy lies in the fact that 
navigation is considered as an "environmentally 
friendly" mean of freight transport . Regarding 
emissions, e.g. per weight unit freight, this is undoubted. 
Many studies on the other hand emphasize that this 
cannat be assumed in general: it depends on the river, 
on the kind and amount of freight usually transported 
or demanded to be transported. In single case 
examinations it often tums out that rail ways have open 
capacities along routes, where rivers are planned to be 
canalized, deepened or corrected9. 
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This leads to the usefulness and even necessity of 
an Environmental Assessment at an earl y planning 
level, when different means of transportation still 
being considered. 
III. CASE STUDY GERMANY (ELBE) AND 
CALIFORNIA (SAN FRANCISCO BAY) 
1 .  Jurisdiction and attitude 
of administration 
Both in Germany and USA the authority with 
jurisdiction on waterways, waterway modification 
and maintenance is a federal one - the German one 
is part of the Secretary of Transport, the "US Army 
Corps of Engineers (COE)" of the Department of 
Defense.  Both can be characterized as rather 
"conservative", powerful, hierarchical and with a 
strong tendency to sustain themselves, all of which 
is caused by their tradition, size and the fact that 
the staff typically consists of hydraulical engineers. 
Although the jurisdiction of those agencies is 
somewhat difference, this does not fundamentally 
affect the attitude towards environmental concerns . 
The jurisdiction of the German Federal Waterway 
Agency explicitly only comprises waterways in their 
function as a mean of transportation and the 
"Laender" implement environmental law; whereas 
the COE regulates all obstruction to navigation 
within the navigable waters of the US J O  and issues 
permits for dredging and dredged material disposai 
according to the Clean Water Act (CWA) I I ,  for 
which EPA establishes guidelines and on which it 
can veto i2 .  A comparable federal (environmental) 
agency like EPA does not exist In Germany. 
Both federal countries have regulations to bring 
regional (here rather: environmental) objectives in 
compliance with the national (here rather: econo­
mical) interest of waterway modification, but they 
are stronger in California than in Germany. 
2. Failed and successful solutions 
In Germany a federation of environmental groups 
succeeded in attracting attention to the above 
mentioned construction works at the Elbe, which 
led to negotiations with the Secretary of Transport. 
In 1996 the so-called "Elbe-declaration" was signed, 
in which it was agreed 
• that the construction works should be minimized, 
• that a working group with members of the Federal 
Waterway Agency and the environmental groups 
will be established with the goal to mitigate the 
impacts of the construction works, 
• to investigate the potential "win-win-solution" of 
improving the Elbe-bypass-canal as an alternative 
route. 
The approach is considered failed 1 ,5 years lateri 3 .  
The basic problems in this case are that not all parties 
concerned were involved, which leads to subsequent 
protesting and not supporting the declaration and to 
resistance of the working level of the Federal Waterway 
Agency to compromise in the working group. The 
declaration could not be implemented, no cooperation 
took place, no confidence was gained. 
In California capacity problems of the In-Bay disposai 
site in the 1980s led to attention and concern of the 
environmental groups, the regional agencies and the 
public. A fust round-table approach of the COE also 
failed: the environmental agencies did not agree to the 
COE's original, just economically motivated goal to 
just designate other aquatic disposai sites .  They 
considered the approach as "advisory" and not 
cooperative.  The environmental groups finally 
resigned, because no alternative solutions were 
considered. The regional agencies acting "strong" and 
not agreeing to the dredging projects ,  the 
environmental groups determination to possibly file a 
law suit, both resulting in the threat to the COE of 
getting projects slowed and to the ports of loosing 
business caused a situation called "mudlock", but 
final! y also a new cooperative effort called "Long Term 
Management Strategy of dredged material disposai 
(LTMS)". The common objective of all participating 
parties then was to identify a way "to conduct necessary 
dredging and dredged material disposai in an 
environmentally sound and economically prudent 
manner, to maximize the beneficiai reuse and to 
develop a coordinated permit review 14 ". The process 
was organized with the structure shown in Figure 1 .  
The existence of a mandatory SEA i n  Californian 
(CEQA) and Federal (NEPA) law 1 6  did not lead 
to LTM S ,  but strongly supported the above 
mentioned goals .  The emphasis both in NEPA and 
CEQA on a "tiered" approach made it reasonable 
to carry out a SEA for the process of strate gy finding, 
since all subsequent policy changes would require 
an ElA or SEA anyhow. ln particular, the following 
beneficiai effects are assigned to performing a SEA: 
• through early "scoping" the range of necessary 
studies can be reasonably confined, 
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• ali participants are forced to define, focus on 
alternatives and are finally enabled to select a 
preferred one, 
• the understanding of and confidence between the 
participating parties has increased, 
The main objection towards SEA does not surprise : 
it presumably represents a procedural instrument 
slowing down planning and not being demanded. 
Public participation is perceived as a risk to 
infrastructure investments. 
• including regulatory and financial constraints of 
implementing alternatives ,  especially beneficiai 
reuse, into the SEA process and the document itself 
enabled the ir realization, 
• the created "Programmatic Environmental Impact 
Report" is considered as a valuable "umbrella" 
document, the creation of which steers the process .  
The multiple-s tep approach of defining, evaluating, 
eliminating, reevaluating, mitigating and selecting 
alternative is shown in Figure 2. 
3. Attitudinal problerns towards SEA 
in Gerrnany 
The Proposai of the SEA-Directive is discussed very 
controversially in Germany. 
Germany's policy and planning approach can be 
described as technocratie and non-participatory 1 8 . 
Because of the indicated characteristics of the 
competent authorities navigation represent a rather 
difficult c ase regarding the consideration of 
environmental aspects - in general and SEA in 
particular - within the transportation field. This used 
to apply in Califomia too, but the attitude of the 
COE has been somewhat changing during the 
process of "LTMS" with SEA. 
The following chapter discusses the legal problems that 
will arise from irnplementing SEA in the transportation 
sector in Germany. Because of the outlined 
administrative and attitudinal situation no policy 
changes can be expected without a mandatory SEA. 
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Figure 2: Multiple-step policy design and evaluation process of the Programmatic EIR for LTMS 17 
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IV APPLICATION OF SEA FOR THE 
PLANNING OF WATERWAYS 
1 .  Which plans or programmes for 
waterways are relevant for SEA ? 
Art. 2 a) ii) of the SEA-Directive determines that 
besides land use plans specifie plans for sectors like 
transportation, waste and water resources mana­
gement are also included. 
The proposed SEA-Directive would therefore apply 
to the German Federal Transport Infrastructure Plan 
(FTIP) and to waterway transport plans which more 
or less become part of the FTIP or specify it in 
subsequent phases .  Whether plans for maintenance 
works will come under SEA application is a more 
problematic question to be discussed in detail (ch. 
IV.2. ). Anyhow, ali three plans or programmes fulfill 
the requirement of Art. 2 a) i) 1 .  paragraph SEA­
Directive saying that it refers to plans 
"which are subject to preparation and adoption by a 
competent authority or which are prepared by a 
competent authority for adoption by a legislative 
act" : 
The FTIP cornes under the SEA-Directive because 
the Secretary of Transport prepares it and the federal 
governrnent which can functionally be considered as 
a "competent authority" adopts it. The waterway 
transport plans are either adopted through the FTIP 
or adopted later by the Federal Waterway Agency. 
Maintenance plans are prepared by the Federal 
Agency for Hydrology, adopted by the Federal 
Waterway Agency and are binding for the other 
branches of this agency carrying out the construction 
works. A problem could arise from the situation that 
maintenance plans are prepared rather voluntarily and 
are not legally required. This means that the Federal 
Waterway Agency could simply stop working on 
those plans if they wanted to avoid SEA application. 
2 Legal problems with ElA and SEA 
implementation 
The basic conditions of the SEA-Directive are 
revealed in Art. 2 cited above : the designations of 
the plans, for which SEA will be applied, must 
• establish the framework for subsequent develo­
pment consents, i .e .  permits and approvals in a 
broad meaning (hereto under 2. 1 )  and 
• contain provis ions on the nature of proj ects 
(hereto under 2.2) .  
2.1 Framework for subsequent 
development consents 
Both the ElA-Directive and its 97-amendment 
almost inherently state as a condition for ElA­
application that the projects have to be permitted 
by an authority. 
The largest part of the Annex I projects require a 
specifie plan approval procedure, which can be 
subsumed under "development consent", in German 
law. Regarding waterways the German ElA Act 
determines that an ElA has to be performed only 
for "capital work" ("new work projects") ,  i . e .  
deepening and/or widening or  other significant 
changes requiring such an approval procedure 
according to the Federal Waterway Act 1 9  
The FTIP and waterway transport plans establish 
frameworks for new work projects, which are meant 
to be binding for other authorities and thus will be -
according to that condition - subject of SEA. 
As opposed to that situation, no ElA is performed 
for "maintenance work" since this does not require a 
permit or a plan approval procedure. Although it can 
also affect the environment, the legal view is, that 
"maintenance" means the preservation of a "current 
state" of the river and thus cannot be an impact. 
a) Maintenance works 
The discussion in detail deals with the term "current 
state": the preponderant legal interpretation defines 
it as the state of the river in which it has been for a 
s ignificantly long time . For this a period of 
approximately 25 years is assumed. 
At the Elbe this is one of the key conflicting issues. 
In the former GDR the Elbe has almost not been 
maintained during the last 60 years , but has 
redeveloped - in large segments - to an ecologically 
very valuable state . The Federal Waterway Agency 
insists on the viewpoint that the ir (re) construction 
of groins is "maintenance work" which can be 
performed it without plan approval and - of course 
- without ElA. 
b) Provisions of the ElA-Directive 
( 1985) and its amendment (1997) 
The 97-Amendment of the ElA-Directive (97/1 1/ 
EC) more explicitly discriminates between inland 
waterways (and ports) and trading ports (Annex I, 
No. 8 a) and b)) for a mandatory ElA according to 
Art. 4 , but this does not change the range of ElA-
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applications for construction works at inland 
waterways .  The size of vessels is  not the key 
criterion for ElA-application in German law, but the 
significance of the construction works, i .e .  whether 
a "new, permanent state" of the waterway is created 
through construction measures. 
The amended Anne x Il of the 97-Directive however 
might influence the range of applications .  
According toArt. 4 (2) 85-Directive the member states 
can decide, whether they consider the projects of 
Annex II as relevant for ElA by simply specifying 
certain types of projects or by using thresholds and/or 
other criteria. Sorne authors doubt, that this provision 
is correct! y transformed in the German ElA Act, sin ce 
there are predominantly only thresholds in regard to 
size of projects and not in regard to location, i.e. the 
sensitivity of the environment, cumulative effects or 
other aspects of Art. 2 ( 1 )  ElA-Directive. The 97-
Directive explicitly requires the member states to 
perform a case-by-case exarnination orto set thresholds 
for the decision of whether an Annex li project has to 
be subject of an ElA (Art. 4, No. 2). This indicates 
that the amendment puts more emphasis on the 
cri teri on "impacts" than on the tenor of the defmitions 
of Annex II. Furthermore, a new Annex ill defines 
"selection criteria" that shall be used for setting 
thresholds or examining projects ("screening") 
according to Art. 4 (3) 97-Directive. 
No. 10 (e) of the 85-Directive's Annex II uses the 
definition "Canalization and flood-relief works". 
This has been changed to "lnland-waterway 
construction not included in Annex l, canalization 
and flood-relief works" (Annex II No. 10 (f), 97-
Directive). lt can therefore be concluded that the 
97-Directive recognizes other potential waterway 
construction works than listed in Annex l, whose 
ElA relevance has to be exarnined on a case-by­
case-basis or by setting thresholds . 
Furthermore, since this definition does not contain 
a provision like in subparagraph (k) 
"Coastal work . . .  through the construction, . . .  of 
dykes, . . .  excluding the maintenance and recons­
truction of such work" 
maintenance is apparent! y not meant to be excluded 
from the subparagraph (e). 
Maintenance works have to be considered as 
"lnland-waterway construction" and the ones on a 
larger scale or at sensitive locations - both certain! y 
applies to the Elbe - have potentially significant 
impacts on the environment. 
The European C ourt of Jus t ice  (ECJ ,  dec . 
24. 10 . 1 996 -. C-72/95)  rules that a member state 
exceeds its potential for discretion by categorically 
exempting projects of Annex II from ElA, as long 
as significant impacts can not be ruled out. The 
Court hereby elevates the broad objective of the 
ElA-Directive and the potential presence of impacts 
above the tenor of the project definitions . An older 
decision on Annex II projects also says (ECJ, dec . 
0 2 . 05 . 1 9 9 6 ,  C - 1 3 3/94) that the criteria and 
thresholds named in Art. 4 (2) shall serve to facilitate 
the evaluation of the EIA-relevance of a project and 
shall not lead to the exemption of entire groups of 
projects from the obligation to evaluate . 
The national regulations and practice of (not) 
permitting maintenance works do not overrule the 
requirement of at !east examining the rel ev ance of 
the impacts (screening). Not permitting an Annex 
II project on the national leve! cannot lead to 
categorical exemption from ElA Application. 
Maintenance plans - at !east for federal waterways 
- will therefore be subject of SEA. The way in which 
screening can be included in the SEA process will 
have to be discussed. 
An interest ing aspect  is that the introduced 
construction works at  the Elbe are, des pite of being 
considered as "maintenance", nevertheless part of 
the FTIP, which usually on! y determines new work 
projects . This reveals how arbitrary the discri­
mination between capital and maintenance work is. 
S ince the entire FTlP will be subject of SEA, those 
construction works will not be excluded. 
2.2 Provisions on the nature, size, 
location or operating conditions of 
projects 
The project definition of the proposed SEA­
Directive is broader than in the ElA-Directive and 
there is neither a project list nor a list of plans, for 
which the Directive shall be applied. Art. 2 d) SEA­
Directive defines projects as: 
- "the execution of construction works or of other 
installations or schemes, 
- other interventions in the natural surroundings 
and landscape. "  
The German version o f  this definition i s  c l  oser to 
the one of the ElA-Directive - "construction of 
installations" - and could be interpreted as not 
applying to capital and maintenance work at 
waterways or on! y to the construction of installations 
like port facilities ,  locks, dams etc . .  S ince the 
English definition focusses on the term "execution 
of . . .  works" ,  it includes both capital and mainte­
nance works . 
According to Art . 2 a) (i)  3 .  paragraph SEA­
Directive those plans and programmes will be 
included in SEA-application 
"which contain provisions on the nature, size, 
location or operating conditions of projects" .  
The use of "or" instead of "and" shows that plans 
do not have to contain ali four features .  Plans for 
capital works usually contain provisions on the 
nature (e.g. deepening/widening), size (depths and 
width) and location (segment of the river, port). Also 
maintenance plans provide designations of nature 
(e .g .  reconstruction of river-dams,  dredging), size 
(length of groins ,  volume to be dredged) and 
location (segment of the river, port) of future 
construction work. 
3. Procedural aspects 
For the first time in ElA legislation the SEA­
Directive explicitly requires the investigation of 
alternatives (Annex to Art. 5, paragraph (f), SEA­
Directive) . This final! y equals the former role mode! 
US NEPA (and subsequently CEQA, too) , in which 
the development and comparison of alternatives ,  
including conceptual ones, is the basic principle. 
The SEA-Directive nevertheless only provides an 
application to plans already created, whereas US 
ElA legislation with its broader approach allows an 
application for the process of planning and/or 
strategy finding. 
Since earl y stages of planning are characterized by 
complex combinations of potential solutions ,  
environmental concerns have to be integrated 
during the process of defining alternatives .  SEA 
forces ali competent and/or concerned parties to 
focus on alternatives. Designed as a procedural tool 
- as opposed to being applied to existing plans - it 
unfolds ali its beneficiai effects as the Californian 
case shows. Applying it in a more formai way on 
the other hand can indeed lead to just "tons of 
papers" .  
With implementing the SEA-Directive the oppor­
tunity and challenge should be taken to design it as 
a procedural tool enabling a tiered approach and 
encouraging cooperative processes. 
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